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THE PRINCIPLE OF RECALL APPLIED TO 
JUDICIAL OFFICERS. 





Our contemporary, The National Cor- 
poration Reporter, says: “There has been 
so much spoken and written pro and con— 
a good deal of it by eminent persons,” about 
the recall provision in the Arizona Consti- 
tution, that “we (it) feel constrained to say 
a word or two on the subject,’ See 42 


N.C. R. 445. 


While not disclaiming any wish to be 
found in medias res when a question of 
great public interest is to the fore in dis- 
cussion, we admit that we have not counted 
noses or heads among the pros or cons, and 
hope herein only, in contributing to the 
much that has been “spoken and written,” 
to give a somewhat clear statement for the 
faith that is in us, With the question 
whether the recall of judges may be better 
suited to Arizona conditions or not, or 
whether it now shall be put out of its con- 
stitution or not, we have nothing to do. 


Arizona sentiment on a general question 
like this—whether it be practically all one 
way or divided—is merely the consensus of 
opinion there existing and cannot foreclose 
discussion on the general merits of the 
question. What is there being attempte | 
merely helps to show that discussion is not 
of an abstract question, but of a very live 
issue in this country. 


We may be subconsciously influenced in 
our view by the conclusion shown to be 
held by us, as appears in 72 Cent. L. J. 366, 
that government by initiative and referen- 
dum is a departure from a republican form 
of government, in that it is government 
without any deliberation in any lawful as- 
sembly, whence only heretofore in republics 
has legislation been known to have its 
origin. 





Caligula may have framed laws without 
the benefit of any free consultation, and 
the fact that he posted them so high that 
those who were to be bound by them had 
only scant opportunity to know what they 
were, tends to the presumption that he did. 
But. to thus make laws is rather the touch- 
stone of despotism than democracy. There 
seems little difference in a despotism being 
in one head or in an aggregation of heads. 
“Strike, but hear me” is more the rule of 
civilization and right. 


With thus much for exordium we will 
attempt to demonstrate that, in and of it- 
self, recall of judges is vicious in prin- 
ciple and unrepublican in form. 

Any campaign before the people in which 
such a proposition would pe discussed 
would for the negative side have many 
handicaps preventing or tending to prevent 
any decision upon the merits. Priscipally, 
we think, prejudice would weigh heavily 


in favor of the proposition, because of the . 


course of the federal judiciary and the re- 
sort so greatly to federal courts which has 
been taken advantage of by the corpora- 
tions, 

When the people see judges, with life 


tenures putting them beyond all control, . 


nullifying state statutes and administering 
a different rule of right in private contro- 
versies, because non-residents invoke their 
jurisdiction, the smart, arising from the 
courts of a foreign jurisdiction thus inter- 
fering, predisposes to the view that such a 
vantage point works less for justice than 
injustice. 

We do not remember ever to have heard 
of its being seriously thought that it was 
any objection to a federal judge having a 
‘ife tenure so far as his administering na- 
tional law is concerned. Indeed, very much 
could be said from this standpoint in favor 
of his being placed serenely above all 
temptation that might be held out by the 
powerful interests, against whose infrac- 
tions of penal law the government must 
appear in embattled array. 

When, however, these same interests look 
upon a federal court as a Mecca where 


secmimrere soe 


So 
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there is hope to find a sanctuary against 
state assault or private remedy, the ques- 
tion comes more nearly home, and the his- 
tory of the federal tribunal is reviewed 
from this aspect. Whether justly or un- 
justly public sentiment does not lean favor- 
ably to federal administration of other than 
purely federal law. This is a fact that is 
to be taken into account. In this field, 
unfortunately for the country, it is the pop- 
ular belief that federal judges are more con- 
genial company for “the interests” than are 
state judges. 

It seems, then, that there might be some 
grain of allowance for the thought, that 
the more state judges may be visited with 
quick condemnation by the people, the less 
would they be apt to attach to themselves 
the same congeniality the federal: judges 
are suspected of. | 

The argument in favor of recall of 
judges takes on, therefore, the complexion 
of admitting a possible class evil in an 
independent judiciary and a chord is found 
which the genius of unrest persistently 
twangs. The situation is, of course, exag- 
gerated, but anyone who starts with such 
a premise in his argument for recall, and 
such as would heed what he has to say, 
might care little for consequences beyond 
or appreciate at all what might ensue. 

The judiciary seems in form 
removed from the people than any other 
department, while in fact it is the only de- 
partment that has a direct, intimate connec- 
tion with the people. Every other office: 
of the government is, generally speaking, 
invested with ministerial duties, to which, 
if he departs, a court may compel him to 
return. If he fails to perform his duty, 
the cause is attributable either. to his in- 
competency or his negligence. He has little 
of discretion to be appealed to. 

Sesides this, he is applied to as the agent 
merely of the government, when the indi- 
vidual must perform a duty to his prin- 
cipal, or to obtain some specific privilege 
the law dispenses through that agent. As 
to such an officer it might well be that re- 
call might be appropriate merely because 
he interferes by incompetency or negligence 


more 





with the orderly course of governmental 
administration. 

3ut how is it with a court? Its learning 
and impartiality are the chief attributes 


-which give it any reason for existence. So 


carefully are these attributes guarded, that 
the citizen, be his adversary the public or 
another citizen, is given the fullest oppor- 


tunity to be heard upon his assertion of | 


any violated right, and other citizens of his 
vicinage may be compelled to listen to and 
pass upon his controversy. 

The matter does not stop here, so jealous 
is justice in the premises, but the principle 
applied may be re-examined in another 
court and if any prejudice may probably 
have affected a conclusion, it is set aside. 

What people in the world would desire 
that such a theory should be in any wise 
derogated from? 

As loudly, and we admit as sincerely, 
advocates of recall, as applied to judges, 
contend that they are unalterably opposed 
to any sinister influence affecting our 
judges, and that the prevalence of such 
would be the most insidious influence in the 
undermining of our very government. And, 
therefore, they would claim that the recall 
as harsh a remedy as it may be conceived 
to be—is demanded to expel all such influ- 
ence, and render our judges independent. 

That the remedy is harsh no one may 
pretend to dispute. That an honest judge 
would probably have to face popular clam- 
or and sometimes be stripped of honor for 
doing what he conceived to be right, and 
that all times he might be mindful of such 
a possibility, cannot be gainsaid. If, per- 
haps, he banishes from his mind all con- 
cern in this direction, this very condition 
of mind might make the danger more prob- 
able. 

Is that a situation to place a judge in? 
Who that would dally with a haunting fear 
in this regard would be fit to be a judge? 
And who that would and could rise above 
it that would not be considered most emi- 
nently fit to be a judge? 

The fallacy of those who favor such an 
application of the recall can be stated in a 
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few words. Where outside influence, there 
being no recall, affects a judge, it is con- 
demned as an illicit influence. ‘Where re- 
call as an outside influence affects him, it 
is a legal influence. By it the judge is 
told to square his decision with popular 
sentiment, because the law permits him to 
be set aside if he does not. 


The tendency of such a rule is to make 
others the judges of the merits of a con- 
troversy, when those interested in the con- 
troversy have never had a hearing before 
them. As a consequence, if a judge is set 
‘aside for deciding a controversy in favor 
of a party, the people come to look upon 
him in holding to what the law has decided 
in his favor as a spoliator. 


Here is one other idea in closing: Sup- 
pose a decision is rendered by an inferior 
judge, and it so arouses public indignation 
that he is displaced by recall. In the mean- 
time, steps have been taken for an appeal 
and, long after the judge has been decap- 
itated, his judgment by a higher court is 
affirmed. 

Consistently, then, the affirming judges 
should be decapitated or reparation should 
be made to the judge who has been visited 
with the people’s wrath. 


But even the fact that an attempt to dis- 
place is being made while a case is on appeal 
would of itself be like the bringing of an 


influence to bear on the court that is to de- ° 


cide the appeal. Without a recall statute 
such activity would most probably be suf- 
ficient ground for proceedings in contempt. 

A hundred inconsistencies might be 
found in any such plan, which would not be 
present with recall applied to any officer, 
who is merely to execute the law in the way 
it prescribes. His position is that of an em- 
ployee. A judge’s duty finds its supreme 
monitor in his conscience or he is recreant. 

Finally let us suggest, that, if a judge 
may be recalled for rendering an unpopular 
decision, the members of any jury panel 
that did the same thing, should be denied 
all right to be jurors in the future. With 
this result, a judicial hearing might be 
looked on as a farce. 





NOTES OF IMPORTANT DECISIONS 





BANKS AND BANKING — CLEARING 
HOUSE AS AFFECTING THE QUESTION OF 
DILIGENCE IN THE PRESENTATION OF A 
CHECK FOR COLLECTION.—The case of 
Merchants’ Nat. Bank of Houston v. Dorches- 
ter, 136 S. W. 551, shows with reasonable con- 
clusiveness, that but for the existence of a 
clearing house organized by the banks of Hous- 
ton, Texas, a check on another bank deposited 
by a customer in his own bank would have 
been paid, but having to go through the clear- 
ing house it arrived at the drawee bank after 
the latter had closed its doors. 

Thus, the facts show that there was a well- 
understood custom in Houston that all checks 
deposited in banks other than those on which 
they are drawn are credited provisionally on 
depositors’ account. 

When they are on local banks, they go 
through the clearing house, where balances 
between banks are adjusted by clearing house 
checks; that checks which are not deposited 
so as to reach the clearing house by 2:45 P. M. 
of any day are withheld for presentation when 
the clearing house meets the next day. This 
custom is siated to be well understood in Hous- 
ton business circles, and therefore it is said 
by the court that when such checks are de- 
posited it is contemplated that they will be 
handled through the clearing house. 

The check involved in the case, supra, ar- 
rived at the customer’s bank about the time 
it should have been at the clearing house, the 
evidence being uncertain as to the exact mo- 
ment, but sometime after 2:30 P. M. Nor is 
there any proof of the custom as to how long 
prior to 2:45 P. M. a check to reach the clear- 
ing house on the day of its deposit must be 
deposited, but the check in question did not 
reach drawee bank, until 3:66 P. M. the next 
day, though said bank was next door to the 
bank of deposit. At that hour the drawee bank 
closed its doors, there being at that time and 
at all times after the date of said check a larger 
balance to the credit of the drawer of the 
check than its amount and the cashier testify- 
ing that had the check been presented before 
3:00 P. M. it would have been paid. 


A clearing house is for the convenience of 
banks, but it seems reasonably clear, that, un- 
der well-understood custom, depositors should 
be taken to intend that checks would be handl- 
ed by means of the clearing house. A deposit 
bank receives checks on other banks and col- 
lects them and thus supplies a business facility 
of much advantage in business circles. Thus, 
take the case where the drawee bank was next 
door to the deposit bank. It was even deem- 
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ed a facility there, notwithstanding only a few 
moments’ additional time would have been re- 
quired for the depositor to present the check 
himself. He threw a duty on his bank he could 
easily have avoided. 

This does not stand on all fours with the 
custom of a bank sending an out-of-town check 
to a drawee bank, which we have discussed in- 
cidentally in 72 Cent. L. J. 308. To call that 
as some courts have a bad custom does not at 
all mean the same conclusion should be arriv- 
ed at as to such a convenience as the clearing 
house. The Texas court in holding to non-lia- 
bility on the part of the bank of deposit seems 
to have very properly decided. 





PRINCIPAL AND AGENT—RATIFICATION 
BY RECEIPT AND RETENTION OF BENE: 
FITS.—In Crute v. Burch, 135 S. W. 1004, de- 
cided by Kansas City, Mo., Court of Appeals, 
there seems what appears to us a singular 
course of reasoning in denying application of 
the doctrine that a principal will not be per- 
mitted to ratify that part of a contract which 
is beneficial tc him and repudiate that which 
is not. 

The facts show that one Crute, authorized 
his agent to sell a mare for $60.00. This 
agent sold the mare and a mule colt, the foal 
of the mare, for $115.00, and paid over to his 
principal $60.00. This purchaser, who seems 
to have paid in full for the mare and foal, 
sold both co one Burch. All of this transpired 
before the former owner of the mare knew 
there was a mule foal and when he learned 
there was, he demanded $65.00 of the agent for 
the foal, and not succeeding, he brought replev- 
in for the foal. Ratification was claimed in 
the receipt and retention of the $60.00. 

The court said: ‘“Plantiff was obligated to 
affirm the sale of the mare as he had author- 
ized Sheets to make it. But he did not thereby 
confirm the sale of the mule. In ratifying the 
authorized act of his agent, he did not thereby 
ratify his unautnorized act.” 

This is rather singular reading. One does 
not have to ratify an “authorized act.” It 
needs no ratification. It is an unauthorized act 
that needs ratification. 

Sheets sold in a lump sale a mare and colt. 
His act (not his acts—for there was but one) 
was unauthorized. He purports to act as 
agent. When the principal receives the $60.00 
it must be admitted that he did not ratify, 
because he was not informed, that the one act 
was in excess of authority. But if he had known 
at the time he received the $60.00, would he 
not have been bound? Suppose he had accept- 
ed $115.00, Would he not have been bound? And 
yet $115.00 would simply have been a larger 
credit on the $125.00 he was demanding than 
the. $60.00 he received. 





Take it for example that the mule is worth 
$65.00, which plaintiff demanded, then in the 
lump sale the mare was sold for $50 only, and 
yet plaintiff received for her $60.00. 

The court says: “The case is too plain for 
any controversy.” So it seems to us for a 
directly opposite conclusion to that reached by 
the court. It is plain that the sale by the 
agent was not for separate articles as such. 
The purchaser may only have desired the foal 
and not its dam and the seller may not have 
desired to sell the foal but was induced to in 
order to sell the dam. If it was an indivisible 
contract between the agent and the purchaser, 
the principal could not split it up without the 
consent of the purchaser. He should have ten- 
dered’ the $60.00 in his repudiation and de- 
manded the return of the mare and mule, and 
upon refusal he could have maintained his suit 
in replevin. If there was one sale, it is cer- 
tain plaintiff is retaining a benefit therefrom. 
If there were two sales, he is not. The court 
assumes there were two sales. The facts it 
recites seem to us to show but one. 








COMPENSATION OF UNFAITHFUL 
AGENTS. 





Among the frauds of modern commer- 
cial life, which impose on the honest mem- 
bers of the community a serious addition 
to their already heavy expenses, one of the 
most insidious and dangerous is that of 
the secret discount, or rake-off, obtained by 
an agent in transacting the business of his 
principal. 

Although the principle of publicly tip- 
ping servants and the higher grades of 
agents has not yet reached in this country 
the unpleasant proportions it has attained 
in Europe, it is to be feared that we are 
already in the midst of a wide spread de- 
velopment of a most serious outgrowth of 
the tipping policy. It is well known to the 
bar, as well as to business, that eager deal- 
ers are constantly resorting to the practice 
of giving some secret personal benefit to 
the representatives of others with whom 
they trade. The full extent of it from its 
very nature cannot be discovered,-but in 
any agency case counsel will do well to 
probe this feature of the agency, and will 
be almost certain to. produce surprising re- 
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sults. Some states have enacted statutes 
punishing as a misdemeanor the acceptance 
of a secret discount, or rebate, by an agent.* 

These statutes, however, are seldom en- 
forced, and are generally overlooked by the 
bar. <A still more effective punishment in 
many cases is the well-established rule 
founded in the soundest common sense that 
an unfaithful agent is not entitled to com- 
pensation for his services. 

An agent is held to wbherrima fides in his 
dealings with his principal, and if he acts 
adversely to his employer in any part of 
the transaction or omits to disclose any in- 
terest which would naturally influence his 
conduct in dealing with the subject of em- 
ployment, it amounts to such fraud upon 
the principal as to forfeit any right to com- 
pensation for services.2 “The defendant 
was entitled throughout the negotiations 
to command the personal fidelity and sound 
judgment of his agent to whom he had en- 
trusted the business, uninfluenced by such 
an arrangement. But, after the plaintiff 
had placed himself in a position where ac- 
cording to a common experience he must 
be unduly affected by a regard for his in- 
dividual advantage and that of his asso- 
ciates, he assumed adverse relations to his 
principal. It was, therefore, correctly 
ruled that, if found, such conduct consti- 
tuted a breach of his contract, which pre- 
vented the earning of a commission.”* 

The general rule is well settled that a 
broker must act with entire good faith to- 
wards his principal, and he is bound to dis- 
close to his principal all facts within his 
knowledge which are, or may be material to 
the matter in which he is employed, or 
which might influence the principal in his 


(1) See Acts of 1904, Ch. 343 of Massachu- 
setts. 


(2) Murray v. Beard, 102 N. Y. 505, 508; 
Ace. Schliefbaum v. Rundbaken, 81 Conn. 623, 
625;Wadsworth v. Adams, 138 U. S. 380, 388; 
Schaeffer v. Blair, 149 U. S. 257, 259; Williams 
v. McKinley, 65 Fed. 4, 7, 11 (C. C. Minn., 1894); 
Trice v. Comstock, 121 Fed. 620, 622 (C. C. A. 
Mo., 1903); Hobart v. Sherburne, 66 Minn. 171, 
172; Williams v. McKinley, 74 Fed. 94, 95 (C. 
Cc. A. Minn., 1896). 

(3) Quinn v. Burton, 195 Mass. 277, 281. 





action and if he has failed to-come up to 
this standard of duty he cannot recover.* 

In Williams v. McKinley,5 the court 
said: ‘““The law guards the fiduciary rela- 
tions with jealous care. It seeks to pre- 
vent the possibility of a conflict between 
the duty and the personal interest of a 
trustee. It demands that the agent shall 
work with an eye single to the interest of 
his principal. It prohibits him from re- 
ceiving any compensation but his commis- 
sion and forbids him from acting adversely 
to his principal whether for himself or for 
others. It visits such a breach of duty not 
only with the loss of the profits he gains, 
but with the loss of the compensation which 
the faithful discharge of duty would have 
earned. To permit the agent of a vendor 
to become interested as the purchaser or as 
the agent of a purchaser in the subject mat- 
ter of the agency, inaugurates so danger- 
ous a conflict between duty and self-inter- 
est, that the law wisely and peremptorily 
forbids it. An agent of a vendor who 
speculates in the subject matter of his 
agency or intentionally becomes interested 
in it as a purchaser, or as the agent of a 
purchaser violates his contract of agency, 
betrays his trust, forfeits his commission 
as agent and becomes indebted to his prin- 
cipal for the profit he gains by his breach 
of duty. This is not the first time this 
court has been called upon to announce 
these principles, but the reckless disregard 
of them which characterizes the acts of 
some of the agents whose transactions are 
portrayed to us, admonishes us that we can- 
not reiterate them too often nor enforce 
them too. rigidly. The court below placed 
the decree from which their appeal was 
taken upon these indisputable principles.” 

The general rule has been equally well 
established in England.?’ An exception has, 
however, been made in recent English lit- 

(4) Veasey v. Carson, 177 Mass. 117, 120; Acc. 
Sullivan v. Tufts, 203 Mass. 155, 157; Woods v. 
Lowe, 207 Mass. 1. 

(5) 74 Fed. 94. 

(6) Citing cases. 


(7) See Andrews v. Ranney, (1903), 2 K. B. 
635. 














398 


CENTRAL LAW JOURNAL. 


No. 22 








igation, which will in many cases destroy 
the efficacy of the general rule as a pre- 
ventive measure. 

The English decisions appear to have 
drawn this distinction, that where the 
transactions are separable and it can be 
determined as to which of the transactions 
the agent has obtained a secret profit or 
commission, such transactions are to be sep- 
arated from those in which he has dealt 
fairly with his principal, and that the agent 
will not be deprived of his commission on 
all such transactions.* 

In the Hippisley case, Kennedy, J., said: 
“T feel it is difficult to lay down any definite 
rule upon the subject with confidence, but 
I would venture to suggest the following: 
That where the agent’s remuneration is 
to be paid for the performance of several 
inseparable duties, if the agent is unfaith- 
ful in the performance of any one of those 
duties by reason of his receiving a secret 
profit in connection with it—and [ here use 
that word “unfaithful’ as including a breach 
of obligation without moral turpitude—it 
may be that he will forfeit his remunera- 
tion, just as in certain cases a captain of a 
ship might be held in the Admiralty Court 
to forfeit his wages as a result of miscon- 
duct in any branch of his duty as a captain; 
but where the several duties to be perform- 
ed are separable, as to my mind they are in 
the present case, the receipt of a secret 
profit in connection with one of those duties 
would not, in the absence of fraud, involve 
the loss of the remuneration which has been 
fairly earned in the proper discharge of 
the other duties.” 

This was an action brought by the com- 
plainants against a firm of auctioneers who 
had been employed to sell certain goods for 
the plaintiffs, and who were to be paid a 
certain commission therefor together with 
their cash disbursements. In making their 
charges the auctioneers put in the full 
amount of the charge for certain newspap- 


(8) Hippisley v. Knee Brothers, 1 K. B. 1. 
The Mass. Supreme Court, on March 3, 1911, in 
the case of Little v. Phipps, criticised the Hip- 
pisley case and affirmed the general rule. 94 
N. E. Rep. 260. 





er advertisements where, as a matter of 
fact, the newspapers had allowed them a 
certain percentage as commission on such 
advertisements. The custom to allow such 
commission was established by proper evi- 
dence. The court disallowed the commis- 
sions but refused to allow the plaintiff’s 
contention that they could recover from the 
defendants the total commission agreed 
upon for their services as auctioneers. 

The more recent case of Stubbs vy. Slat- 
er,® the lower court refused to allow a stock- 
broker his commission because it was 
shown that he was getting another commis- 
sion from another broker with whom he 
dealt in the course of carrying the princi- 
pal’s stock. The Hippisley case was express- 
ly limited to cases where the agent’s com- 
pensation was separable, and he could be 
deprived of the portion of the compensation 
due for the part of his conduct which was 
unfaithful, and yet allow him that which 
he had earned for the part of his conduct 
that was faithful. On an appeal the de- 
cision in the case was reversed on the 
ground that the plaintiff ought to have 
known from the form in which the account 
was rendered that the broker was getting a 
commission for carrying it. There is also 
some loose talk in this decision to the ef- 
fect that the broker would be entitled to a 
reasonable compensation, even if he could 
not get the stipulated compensation. 

It is hoped that the stringent rule apply- 
ing to all fiduciaries will not be weakened 
in this way in this country, and in the only 
case’? which has been found bearing upon 
it, though the English was not considered, 
the general rule was rigidly enforced. The 
plaintiff as broker for defendant was to sell 
land and have as his compensation all over 
$2,000. He then made a contract to sell it 
to X. for $2,100. He then represented to 
the defendant that all X. would pay was 
$2,000, and that the plaintiff ought to get 
some pay so the original contract. was 
amended so as to give the plaintiff $20 in 

(9) (1910) 1 Ch. 195, 203, 632. 


(10) Little v. Phipps, supra, 
since the above was written. 


was decided 
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addition to all over $2,000. The defendant 
discovered the fraud and refused to sell 
through the plaintiff, but sold to X. di- 
rectly, and the plaintiff sues for his com- 
mission. The court instructed the jury that 
the plaintiff’s fraud, if established, would 
deprive him only of the $20 commission. 
This was held error. The amendment was 
equivalent to a new contract for a single 
consideration. It was indivisible. “An 
agent owes his principal the utmost good 
faith, and if he fraudulently and falselv 
misrepresents the situation for the purpose 
of increasing his compensation and secur- 
ing a more advantageous contract for him- 
self, he cannot recover anything thereon. 
Indeed it is quite generally held that a sep- 
aration of the good consideration from that 
which is illegal will be attempted on!y in 
those cases. where the party seeking to ¢1- 
force the contract is not a wrongdoer, or 
where denial of the relief asked would ben- 
efit the guilty party at the expense of the 
innocent,’ 
S. R. WRIGHTINGTON. 
Boston, Mass. 


(11) Braden v. Randles, 128 Ia. 653, 656. 








BILLS AND NOTES—DISHONOR FROM 
OVERDUE INTEREST. 





MERCHANTS’ NAT. BANK vy. BRISCH 





Missouri Court of Appeals, April 3, 1911. 





136 S. W. 28. 





Where a note provided that interest was 
payable annually, a default of interest appear- 
ing thereon when it was transferred to the 
plaintiff carried on its face evidence of dis- 
honor, and hence was evidence that he was not 
a bona fide purchaser for value before maturity 
without notice. 


GRAY, J. This is a suit on a note for $630, 
bearing interest at the rate of 6 per cent. per 
annum, payable annually; dated June 12, 1905, 
and due on or before the ist day of October, 
1907, signed by the defendants and payable to 
Russell & Co., and by that company indorsed 
to plaintiff on the 9th day of February, 1907. 
The cause is on its second visit to this court. 





By reference to our former opinion in 140 Mo. 
App. 246, 124 S. W. 76, the nature of the case 
will be ascertained. 

At the last trial the alleged written con- 
tract for the purchase of the machinery for 
which the note was given was offered in evi- 
dence. It is dated April 26, 1905, and is an 
order signed by the defendants to Russell & 
Co., to ship about June 1, 1905, a threshing 
outfit to the defendants, and providing that, 
on the arrival of the machinery, the defendants 
should deliver a secondhand traction engine, 
and also execute three notes for $650 each, 
coming due October 1, 1905, 1906, and 1907. 
The contract also contained a clause that de- 
fendants should execute a deed of trust upon 
320 acres of land owned by them to secure the 
payment of the notes. The defendants proved, 
over the objection of plaintiff, that, on the 
day the contract was signed, they notified the 
agent of Russell & Co. that they desired the 
machine to be shipped June ist, to the town 
of Russell, in the state of Kansas. The defen- 
dants also proved, over the objection of the 
plaintiff, that the machine was to be shipped 
from St. Louis, and the agent guaranteed the 
freight would not be over $100. The defen- 
dants went to Kansas to receive the machine, 
but it did not come until some time in July, 
and, when it did, the conditions of delivery 
sent by the shipper were such that, in order to 
get possession of the machine, defendants were 
required to execute a deed of trust upon the 
320 acres of land, and to pay freight on the 
machine from Ohio to Kansas, amounting to 
about $375. The defendants’ refused to exe- 
cute the mortgage or to pay the freight, and 
therefore did not receive the machine. The ap- 
pellant has filed an abstract of the record, 
containing a portion of the testimony in nar- 
rative form. In appellant’s brief, however, the 
statement is found that defendants offered tes- 
timony to the effect that they were drinking at 
the time the contract was signed, and did not 
know what it contained, and that they also un- 
dertook to show that they could not read or 
write the English language. 

The testimony tends to prove that Russell & 
Co. were manufacturers of threshing machines 
in Ohio, and that in 1905, one W. H. Mitchell, 
as their agent, visited the home of the defen- 
dants with the view of trading them a new 
threshing machine for an old machine they 
had; that, in order to get the defendants in the 
notion of buying, he always took with him one 
or two bottles of whiskey; that finally the con- 
tract and the three notes above mentioned 
were signed by the defendants. The notes 
were dated June 12, 1905; but all the testi- 
mony shows they were signed on the day the 
contract was executed. When the contracts 
were signed, the defendants were drinking, and 
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they claim that on account thereof they did not 
know what was in the contracts, and did not 
know the clause was therein to the effect that 
they were to pay all the freight, or were to 
give a deed of trust on their land. On the con- 
trary, they claimed they were to only pay 
freight from St. Louis and not exceeding $100. 

(1) That general rule is that a party, when 
sued upon a written contract, cannot admit 
that he signed it and deny that it expresses the 
agreement he made. First National Bank v. 
Wells, 98 Mo. App., loc. cit. 573, 73 S. W. 293. 
This, however, is only the general rule. (2) 
Where a person has knowledge that another is 
ignorant and unable to take care of himself in 
a deal, and had used any advantage to procure 
a contract from such person, he is in no posi- 
tion to invoke the rule that the party having 
signed it must be held to have agreed to all 
of its terms. McGhee v. Bell, 170 Mo. 121, 70 
S. W. 493, 59 L. R. A. 761; Hendricks v. Viv- 
ion, 118 Mo. App. 417, 94 S. W. 318. 

In this case, if the defendants proved to the 
satisfaction of the jury that they were ignor- 
ant foreigners, unable to read or understand 
but little of the English language, and that the 
agent of the machinery company visited them, 
and by means of the use of intoxicating liquors 
further impaired their ability to take care of 
themselves, and while they were in such con- 
dition procured their signatures to a contract 
which they did not understand, and which, on 
account of the condition of their minds brought 
about by his acts, they could not understand, 
and which did not contain the terms of the 
agreement as actually made between the par- 
ties, they should not be liable on such contract 
to the principal of such an agent. 

The appellant claims, however, that the de- 
fendants were not alone when the contract was 
made, but some of their friends were present, 
and they could have ascertained what was in 
the contract by having it read to them. This, 
of course, would be true if the defendants were 
duly sober at the time; but, if the agent got 
the defendants intoxicated, he must have done 
so for the purpose of getting them to execute 
the contract, and, if they were intoxicated, it 1s 
not strange they did not think to have the con- 
tracts read by the others present. As said by 
the Court of Appeals, in Hendricks v. Vivion, 
supra: “When the complaint comes from the 
weak, the helpless, the unfortunate and ig- 
norant, the entire aspect is changed, and the 
law affords them protection, for the very rea- 
sen that they are not able to protect them- 
selves and cannot be considered at fault in be- 
coming the victim of the wrongdoer.” 

(3) If the Agent of the threshing machine 
company verbally agreed with the defendants 
to ship the machine from St. Louis and deliver 





it at Russell, Kan., June ist, and that the 
freight would not be more tham $100, and then, 
when they became intoxicated, he presented the 
contracts to carry out their agreement, and 
they signed the same, there was no such meet- 
ing of minds on the terms of the written con- 
tract as the law requires. 

There are some physical facts in connec- 
tion with the case which support the defen- 
dant’s theory. The notes were executed on the 
day the contract was signed in April, and yet 
they bear date June 12th. The written con- 
tract provides the notes are to be executed 
when the machine is delivered. The contract 
also provides that the defendants shall notify 
the machine company when and where the ma- 
chine is to be shipped. That notice, accord- 
ing to all the evidence, was given on the day 
the contract was made, and there is nothing 
to show that the parties ever conferred again. 
The defendants testified it was then and there 
agreed that the machine was to be shipped 
from St. Louis to Russell, Kan., and deliv- 
ered June 1, 1905. If the notes were to be exe- 
cuted according to the contract, then they 
should not have been executed until the ma- 
chine was delivered, and no reason was as- 
signed why defendants should have paid in- 
terest on the notes for nearly a month before 
the machine was delivered. 

(4) When the defendants offered the testi- 
mony showing that they could not well un- 
derstand the English language, and that the 
machine company’s agent had furnished them 
whisky until they were under its influence, 
and that after they had agreed upon the terms 
of their contract an instrument was presented 
purporting to contain the terms agreed on, and 
that the terms actually agreed on were silent 
as to a deed of trust, and that defendants 
were to pay the freight from the factory, and 
that the defendants signed the contract while 
in the condition just stated, and that, when the 
machine was shipped to Kansas, the defendants 
were denied the possession thereof, unless they 
paid all the freight and executed the deed of 
trust, and that they refused to take the ma- 
chine on that account and have never had pos- 
session of it at any time, we think such facts 
were sufficient to take the case to the jury on 
the question of failure of consideration. 

(5) As the note was executed prior to the 
taking effect of our new negotiable instrument 
law, the burden was upon the defendants to 
prove, in order to defeat the note for failure 
of consideration, that plaintiff was not an in- 
nocent purchaser for vaiue before maturity and 
without notice. Bank v. Romines, 136 Mo. App. 
57, 117 S. W. 104; Hamilton v. Marks, 63 Mo. 
167; Bank v. Brisch, 140 Mo. App., loc. cit. 246, 
124 S. W. 76. 
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(7) The appellant claims there was no tes- 
timony tending to prove that plaintiff was not 
an innocent purchaser for value before matur- 
ity without notice. The testimony upon that 
issue consists of the following: “The president 
of the machine company was the president of 
the plaintiff’s company, and the note was de- 
livered on an agreement of indemnity by the 
seller against loss im case of nonpayment. 
There was no inquiry made by the purchaser 
of the financial standing or ability of the de- 
fendants to pay the note. The note was sold 
and delivered in Ohio, and the defendants were 
living in the state of Missouri, and absolute 
strangers to the plaintiff. In addition to the 
above, the first year’s interest on the note was 
long past due and unpaid. (6) The interest 
was payable annually, and the year’s interest 
became due June 12, 1906, and the note was 
sold to the plaintiff in kebruary, 1907. The 
note, therefore, carried on its face evidence of 
its dishonor. Chouteau v. Allen, 70 Mo., loc. 
cit. 290; McCorkle v. Miller, 64 Mo. App. loc. 
cit. 156; Bank v. Forsyth, 67 Minn. 257, 69 N. 
4 Allen (Mass.) 562; Newell v. Gregg, 51 Barb. 
(N. Y.) 263; Bank v. County Commissioners, 
14 Minn. 77 (Gil. 59), 100 Am. Dec. 194; Bank 
v. Kirby, 108 Mass. 497; Morton v. New Or- 
leans, etc., 79 Ala. 590; Citizens’ Savings Bank 
vy. Couse, 68 Misc. Rep. 153, 124 N. Y. Supp. 79. 

The plaintiff knew, when it purchased the 
note, that the annual interest had not been 
paid, as the amount of the same was includ- 
ed in computing the value of the note. 

There are some other points raised in appel- 
lant’s brief, but they are immaterial, and the 
two grounds assigned for reversal are that 
there was no testimony tending to prove that 
the consideration for the note had failed or 
that plaintiff was not an innocent purchaser 
for value before maturity. 


We have decided these two points against 
the appellant, and will affirm the judgment. 
All concur. 


Note —The Effect of Overdue and Unpaid JIn- 
terest as Notice of Dishonor.—The principal case 
in its ruling under the syllabus we have quoted, 
seems opposed to the great weight of authority, 
and little discrimination appears to have been 
shown in the citation of authority in its support. 
But outside of the cases referred to, there is much 
authority against it. We cite some of it and also 
show which of those cases the principal case cites, 
which to our mind are opposed to it. 

In U. S. Natl. Bank of Portland, 38 Or. 68, 
62 Pac. 751, 84 Am. St. Rep. 752, it appears that 
a note contained a stipulation that it was to be 
paid “in monthly instalments of fifteen or more 
dollars each month, together with the full amount 
of interest due on this note at the time of pay- 
ment of each instalment.” At the time of as- 
signment of the note there was no unpaid instal- 
ment, but there was overdue interest, none at all 





having been paid, but instalments had been paid. 
The defense claimed the right to go into the 
equities between the parties, because of default in 
interest. 

The court said: “It is first contended that the 
note was dishonored at the time of purchase by 
the plaintiff, because of the default in the pay- 
ment of interest. Several decisions are cited to 
support this contention. (First Natl. Bank v. 
Comrs. of Scott County, 14 Minn. 77, 100 Am. 
Dec. 1943 Newell v. Gregg, 51 Barb. 263; Na- 
tional Bank v. Kirby, 108 Mass. 497; Vinton v. 
King, 4 Allen, 562; Chouteau v. Allen, 70 Mo. 
290). Some of which, but not all, hold that a 
failure to pay interest at the agreed date con- 
stitutes dishonor of negotiable paper. But the 
better rule and the one supported by the text- 
writers and the great weight of authority, is that 
a note is not overdue by reason of a failure to 
pay interest prior to maturity of the principal, 
in the absence of a stipulation to that effect, 
because the interest is a mere incident to the 
debt; Tiedeman on Commercial Paper. Sec. . 
1 Daniel on Negotiable Instruments, 4th Ed., = 
787; Kelley v. Whitney, 45 Wis. 110, 20 Am. Rep. 
697; Patterson v. Wright, 64 Wis. 280, 25 N. W. 
10; Cooper v. Hocking Valley Nat. Bank, 21 Ind. 
App. 358, 50 N. E. 775, 69 Am. St. Rep. 365.” 

Then the court proceeds to say this rule ought 
to obtain where the instalments are kept up. 

This state of case would certainly seem to mil- 
itate against the general adverse principle that 
default in interest would carry notice of dis- 
honor—at least, it looks like a declaration that 
no defense would affect recovery in any material 
way. 

The principal case is seen to cite two Mas- 
sachusetts cases, but in one of these (Bank v. 
Kirby), it appears there was a note due at the 
end of forty-eight months with interest payable 
annually, and at the time it was transferred 
no interest had been paid for two years or 
more. The court was asked to rule that this 
amounted to dishonor. The court said: “It is 
to be noticed, that the fact relied on is only that 
the interest has not been paid; not that any 
knowledge of it was ever brought home to plain- 
tiffs beyond the fact that no payments were in- 
dorsed. The court declined to rule as requested; 
and we are of opinion that the mere fact that 
there appears to be no indorsement of one or 
more instalments of interest will not justify the 
ruling asked for.” Then the court argues against 
acceptance of the principle that overdue interest 
is notice of dishonor and completely eliminates 
the other case (Vinton v. King) cited by the 
principal case as authority by showing that it 
only held that an overdue instalment payment 
carried such notice and says: “But in its effect 
upon the credit of a note, it is manifest that a 
failure to pay interest is not to be ranked with 
a failure to pay principal.” . 

The extent to which the Kirby case goes 1s 
shown in the concluding paragraph of the opin- 
ion, which is as follows: “But while non-payment 
of interest is not to be allowed the effect here 
claimed for it, it is still a fact proper to be 
considered by the jury, in connection with other 
circumstances, on the question whether the holder 
is entitled to the position of one who has taken . 
in good faith and without actual or constructive 
notice of existing defenses.” This means, as we 
understand it, that non-payment of interest by 
and of itself does not carry notice of dishonor. 
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The case, supra, reported in 100 Am. Dec. CORAM NON JUDICE. 
194, held that where interest coupons attached 
to bonds were several years overdue, the bonds 
are dishonored on their face. The opinion is | RmFORM OF PROCEDURE IN THE COURTS 
brief and it says, in effect, that bonds and cou- 


pons stand on the same footing and both are parts 
of the same debt. “When due, the plaintiff had 
a right of action for the recovery of the interest 
as for any other instalment due on the bond.” 
We do not think that interest is usually regarded 
to be an instalment on principal, and it only 
could be so if there were a right to sue for it 
separately. 


There is a monograph note to this case which 
opens with the statement that: “The only cases 
we have been able to find that agree with the 
decision in the principal case upon this question 
are Hart v. Stickney, 41 Wis. 630, 22 Am. Rep. 
728, and Newell v. Gregg, 51 Barb. 263,” and 
the annotator follows up with a long array of 
cases to the contrary. Especially is to be noticed 
Parsons v. Jackson, 99 U. S. 434, where it was 
said by Justice Bradley, that: “The presence of 
past-due and unpaid coupons was itself evidence 
of dishonor sufficient to put the purchasers on 
inquiry,” in connection with Railway Co. v. 
Sprague, 103 id. 762, where the same judge said: 
‘The case did not turn on this circumstance alone. 
There were other significant indications of the 
invalidity of the bonds and the opinion must be 
restricted to the case before the court.” Then 
follows the numerous authorities the annotator 
says are opposed to the ruling he annofates, and 
among them is the Kirby case. 


The case of Cooper v. Hocking Valley Nat. 
Bank, above cited, holds that a bona fide pur- 
chaser of negotiable paper is within the law 
merchant, although the interest on a note pur- 
chased is due and unpaid at the time of purchase, 
though it was afterwards held by that court that 
failure to pay an instalment making the entire 
principal mature carried notice of dishonor. Stoy 
v. Bledsoe, 31 Ind. App. 643, 68 N. E. 907. 


The Forsyth case cited by the principle case 
speaks of an overdue instalment of interest 
known by indorsee to be unpaid makes him a 
taker with notice of dishonor. That court pro- 
ceeds upon the theory that the rule is quite uni- 
versal as to failure to pay an instalment of prin- 
cipal and concedes that the authorities are not in 
agreement on the question whether or not the 
same rule applies to overdue interest but it 
places the Kirby case just on the opposite line 
as placed by the principal case and along with 
it the case of State v. Cobb, 64 Ala. 127. The 
principal case cites for its support, Morton v. 
New Orleans,. etc., 79 Ala. 590, and that case 
seems merely to have held that: “Negotiable 
bonds not due with attached coupons past due 
and unpaid do not thereby appear dishonored on 
their face; but the presence of such unpaid cou- 
pons is a material circumstance bearing on the 
question whether the purchaser acquired them 
in good faith without notice.” 


It seems to us that, if unpaid coupons do not 
carry notice of dishonor, so much less should it 
be thought that interest more in form a mere 
incident of the principal should. A coupon is 
and of itself in commercial recognition a part 
of the same debt that the bond is—in other 
words, an instalment payment of the debt. 





OF NEW YORK. 


In the March number of the Illinois Law Re- 
view there is an editorial note written with 
characteristic vivacity and trenchancy by Pro- 
fessor John H. Wigmore on “The Bill to Make 
Hiram Gilbert the Pontifex Maxims of Illinois.” 
Mr. Gilbert, a well known member of the Bar 
of Illinois has drafted a practice act of two 
thousand sections which has béen introduced 
for enactment in the Legislature of that state. 
Professor Wigmore in opposition to its adop- 
tion maintains that a code of procedure should 
be the work of many experts, “not the lucubra- 
tion of a single mind;” that it should be pub- 
lished in all details and openly debated before 
being enacted; and that “any code of procedure 
should be short, leaving details to be flexible 
and easily changed by rule of court as experi- 
ence shows it necessary.” 


Arguing on this final point against the pro- 
posed Gilbert code, Professor Wigmore says 
that “the State of New York is cursed by just 
such a monstrosity, which is universally ex- 
ecrated by those who practice under it.” Pro- 
fessor Wigmore cites the recent admirable ad- 
dress of Hon. Elihu Root as president of the 
New York State Bar Association, also advocat- 
ing a short statutory code with details largely 
left to rules of court. 


Vigorous as Professor Wigmore’s language is, 
he probably does not exaggerate the general 
sentiment of the Bar of New York towards 
the Code of Civil Procedure. It happens that 
coincidently with an attempt to adopt a code 
of two thousand sections in Illinois, the move- 
ment on foot for many years to get rid of our 
own “monstrosity” seems to be coming to a 
definite head. 


At the last meeting of the New York State 
Bar Association Judge Adolph J. Rodenbeck 
read a paper on “The Reform of Procedure in 
the Courts of New York,” which has been print- 
ed in pamphlet form and extensively circulated. 
Judge Rodenbeck was one of the Board of Stat- 
utory Consolidation and some of the matter 
contained in this pamphlet is the fruit of work 
done by that board toward the revision of prac- 
tice. With the passage of the Consolidated 
Laws, indeed, there was eliminated from the 
Code of Civil Procedure many provisions of 
substantive law. Judge Rodenbeck, however, 
shows that there are still other provisions re- 
maining in the Code as to the classification of 
which the board was in doubt, and therefore it 
was concluded not to disturb them. The exam- 
ination of all of the provisions of the Code by 
the Board of Statutory Consolidation, with a 
view to logical classification and grouping of 
related topics under a single head, was also a 
work of permanent utility toward a scheme of 
Code revision. The Board of Statutory Consoli- 
dation, however, “found that it was physically 
impossible to accomplish both the consolida- 
tion of the general substantive statutes and the 
revision of the practice and therefore directed 
its efforts to the completion of the former, leav- 
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ing the latter for subsequent and ‘independent 
treatment.” 


Judge Rodenbeck examines, at considerable 
detail, various schemes for Code revision that 
have been formerly promulgated. He also cites 
in comparison, and often with approval, pro- 
visions under other systems of practice, especial- 
ly the English practice rules. He formulates a 
scheme for the revision of the New York Code 
embodied in the following rules: 


“Rule 1. The practice should be governed by 
a legislative practice act, which should be as 
brief as possible, covering the substance of 
procedure, and which should be supplemented 
by suitable rules of court covering the form 
of procedure, both the practice act and rules 
being arranged according to the same logical 
analysis following the steps in an action; its 
provisions, so far as practicable should be gen- 
eral in their character, with few exceptions to 
such provisions and with the omission of min- 
ute details of practice, and the courts should 
have ample power to make rules for the orderly 
and expeditious dispatch of causes unhampered 
by technical statutory requirements (p. 59). 

Rule 2. The general provisions applicable to 
more than one step in an action should be broad 
and liberai in terms, should omit minute de- 
tails, should contain few exceptions and should 
leave a wide discretion in the courts (p. 66). 

Rule 38. There should be provision for a com- 
plete disposition of the entire controversy by 
the joinder of all parties, whether jointly, sev- 
erally or in the alternative, for a simple state- 
ment of all differences between them, subject 
to an order for a separate trial, in the discre- 
tion of the court of any issue; for the deter- 
mination at one time, so far as practicable of 
preliminary questions such as pleadings, parties, 
admissions, discovery, interrogatories, inspec4 
tion, commissions, examinations, place and mode 
of trial, and for a wide latitude as to securing 
evidence for trial (p. 84). 


Rule 4. All questions of fact should be dis- 
posed of finally upon one trial, so far as pos- 
sible, and there should be given to the court 
power to submit a cause to a jury in such a 
way, by reserving questions of law or submit- 
ting questions in the alternative that another 
trial of the same facts may be obviated (page 
90). 

Rule 5. The court should have power to grant 
any relief and to render any form of judgment 
in favor of any party or parties as against 
any other party or parties that the facts war- 
rant (page 95). 

Rule 6. No judgment should be set aside or 
new trial granted unless it appears that the 
error has resulted in the miscarriage of jus- 
tice, and, so far as ‘t can be done constitution- 
ally, only as to such questions as to which the 
error was committed, and the appellate courts 
should have power to take additional evidence 
so far as they can be given that power (page 
105). 

Rule 7. The provisions for the satisfaction of 
a judgment should be such as to afford a prompt 
and effective enforcement of the judgment 
(page 107). 

Our position has always been that the Code 
should either be very radically revised or not 
revised at all. In spite of its inordinate length, 





its assuming to regulate trivial details of prac- 
tice with the solemn force of law, its higgledy- 
piggledy arrangement and interpolations—with 
all its unscientific and burdensome’ character— 
it has now been made approximately certain by 
practice decisions and attempts merely to patch 
it up would result only in new doubts. From 
this point of view a misgiving mght be caused 
by Judge Rodenbeck’s statement that “a total 
repeal of the present system would be demoral- 
izing. It would be unwise to adopt a practice 
act not based upon the present Code.” If by 
this it is meant that nomenclature and the 
general course of procedure prescribed by the 
present Code should not be departed from ar- 
bitrarily and merely for the sake of change, 
we concur. It is believed, however, that in the 
course of any revision in cases of doubt the 
leaning should be towards regulation by rules 
of court and not by statute. 


Hon. Elihu Root, President of the New York 
State Bar Association, pursuant to a resolution 
of that association, has appointed a committee 
to consider the subject, consisting of Judge 
Rodenbeck, John G. Milburn, William B. Horn- 
blower, Adelbert Moot and Charles A. Collin, 
who, it is expected, will inaugurate some plan 
for advancing the work. Co-operation is so- 
licited and suggestions may be sent to Freder- 
ick E. Wadhams, Albany, New York, secretary 
of the association. It is believed that co-oper- 
ation and suggestions from members of the 
Bar, whether members of the New York State 
Bar Association or not, will be welcome. Judge 
Rodenbeck’s pamphlet is certainly a valuable 
contribution to the literature of the subject 
and will amply repay perusal. His argument 
for the abrogation of the distinction between 
actions and special proceedings, for example, is 
cogent and convincing. Many of the features 
of the proposed rules above quoted have in one 
form or other already been much discussed dur- 
ing the agitation for reform in practice, now 
covering many years, but which has been grow- 
ine more insistent and imperative during the 
past three or four years. Judge Rodenbeck 
closes with an appeal to the Bar to forego its 
temperamental and habitual conservatism and 
to jo'n heartily in a movement to remedy what 
every one concedes to be a great evil.—N. Y. 
Law Journal. 








CORRESPONDENCE. 


REFORM OF PROCEDURE IN ILLINOIS. 
Editor Central Law Journal: 

We write you to ask your co-operation with 
the members of the Illinois State Bar Associa- 
tion in the reform of the practice and procedure 
in the courts, which is now pending before the 
General Assembly of the State in the form of 
bills for enactment into law. You will remem- 
ber that last year, President Taft stated in his 
Orchestra Hall speech, at Chicago, that the 
administration of justice in our courts was a 
disgrace to our civilization. The State Bar 
Association is endeavoring to remedy the evils 
in the present practice in Illinois and to save 
what experience has demonstrated to be of 
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merit. The Illinois Conference on the Reform 
of the Law of Procedure and Practice, work- 
ing under the direction of the Illinois State Bar 
Association, composed of delegates who are 
representative lawyers from all parts of the 
State, has presented a short bill which we be- 
lieve, if enacted into law, will remedy many of 
the evils of which complaint is made, and at 
the same time preserve what years of experience 
has demonstrated to be good. 

The bill of the Conference Committee on the 
Reform of the Law of Procedure and Practice 
has been introduced into both Houses, and is 
now on reference before the Senate Judiciary 
Committee, of which Hon. Neils Juul is Chair- 
man, and the House Committee on Judicial De- 
partment and Practice, of which Hon. Walter 
Provine is Chairman. The bill is designated 
as Senate Bill 327 and House Bill 418, which it 
is hoped will become a law. 


This bill is opposed to what is commonly 
known as “The Gilbert Bill,” a complicated bill 
of about 2,000 sections which we think pro- 
poses to revolutionize the Law of Procedure in 
Illinois; and while the latter bill has some good 
points, it has many more features that appear 
to us to be so charged with danger that we 
believe its proposed adoption is a menace to the 
established jurisprudence of this State. 

We do not believe that any one man, how- 
ever able, is large enough, unaided, to write 
a Practice Act for this State, or to make a gen- 
eral revision of the law on this subject. We 
earnestly request you to consider this matter 
and investigate the bill prepared by the Illi- 
nois Conference, and if it meets with your ap- 
proval to give it your support in the editorial 
and news columns of your paper, for this mat- 
ter is of the highest importance to all the 
citizens of this State. 

W. R. CURRAN, President. 
JNO. F. VOIGT, Secretary Illinois State Bar 
Association. 
Chicago, Ill. 


{Note.—Our commendation of the bill re- 
ferred to in the above letter was expressed 
editorially in 72 Cent. L. J. 147. If the Illinois 
legislature should be sufficiently influenced by 
the Illinois Conference on the Reform of the 
Law of Procedure and Practice, to follow their 
lead in this important matter, we believe a 
model statute for many states will have seen 
the light, and the beginning of the end of much 
confusion in the administration of the law will 
have arrived.—Editor.] 








BOOK REVIEWS. 


CYCLOPAEDIA OF LAW AND PROCEDURE 
VOL. 37. 

This volume begins with the subject of 
Streets and Highways and extends to Tenancy 
inclusive. 

Some of the important subjects are such as 
Subrogation, Subscriptions, Sunday, Supersede- 
as, Taxation, @nd Telegraphs and Telephones. 

These two last subjects are treated very ex- 
haustively indeed, the former covering some 
nine hundred pages and the latter two hundred. 





The article on Taxation is by Mr. Henry C. 
Black, so well known to the profession for his 
works on Judgments, Tax Titles, etc., and that 
on Telegraphs and Telephones is by Mr. Francis 
Raymond Star, formerly Professor of Law at 
Fordham University and Fellow International 
Law at Columbia University. We should not 
omit special reference to the Article on Sunday 
by Mr. N. W. Hoyle, K. C., L.L. D., Principal of 
the Law School, Osgood Hall, Toronto Canada. 
This article is very interesting both in scope 
and treatment, considering the subject from its 
civil and criminal side, and from the former 
both contractually and ex delicto, along with 
a review of statutes and their constitutionality. 

In Streets and Highways there is collaboration 
between Mr. Louis L. Hamon and Arthur W. 
Blakemore, each of whom has contributed many 
articles to the Cyc on leading subjects. 

The Cyc is its own best advance agent and 
for the practitioner who does not know it 
there is our sympathy and for him who does 
verbum sat sapienti. 

The series of this work are all of that typo- 
graphical excellence of which the art of print- 
ing is capable, the binding is in law buckram 
and they are published by the American Law 
Book Company, New York. 








BOOKS RECEIVED. 


The Modern Law of Evidence. A Treatise on 
the Modern Law of Evidence. By Charles Fred- 
eric Chamberlayne of the Boston and New York 
Bars. Vol. 1, Administration. Price four vol- 
umes, $28.00. Albany, N. Y. Matthew Bender 
& Co. Review will follow. 

Crime: Its Causes and Remedies. By Cesare 
Lembroso, M. D., Professor of Psychiatry and 
Criminal Anthropology in the University of Tu- 
rin, Translated by Henry P. Horton, M. A. 
With an introduction by Maurice Parmelee, Ph. 
D., Assistant Professor of Sociology in _ the 
University of Missouri, Author of “Principles of 
Criminal Anthropology.” Price, $4.50 net, 
Boston, Mass. Littl Brown & Co. Review 
will follow. 

Ancient, Curious and Famous Wills. By Vir- 
gil M. Harris, Lecturer on Wills in the St. 
Louis University. Price, $4.00 net. Boston, 
Mass. Little, Brown & Co. Review will follow. 

Wyman on Public Service Corporations, Vols. 
One and Two. The Special Law Governing Pub- 
lic Service Corporations and all Others En- 
gaged in Public Employment. By Bruce Wy- 
man, A. M. LL. B. Professor of Law in Har- 
vard University. Price, $12.50 delivered for 
two volumes. New York, N. Y. Baker Voorhis 
& Co. Review will follow. 

Catalogue of Law Books, March, 1911. St. 
Paul, Minn. West Publishing Company. 








HUMOR OF THE LAW. 


“Rufus, you old loafer, do you think it’s 
right to leave your wife at the washtub while 
you pass your time fishing?” 

“Yes, sah, Jedge, it’s all right. Mah wife 
don’ need no watchin’. She'll sholy wuk jes’ 
as hard as if I was dah.” 
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1. Aecident Insurance—Policy Conditions.— 
An insurer may insert such conditions in tts 
policies as it chooses as long as they are rea- 
sonable and not contrary to law or public pol- 
icy.— Whiteside vy. North American Accident 
Ins. Co. of Chicago, N. Y. 93 N. E. 948. 


2. Aeccerd and Satisfaction—Acceptance of 
Check.—Tender by debtor of check in full pay- 
ment of unliquidated disputed claim must. be 
accepted or rejected as such.—Seeds, Grain & 
Hay Co. v. Conger, Ohio, 93 N. EB. 892. 

3. Action—Debt Payable on Demand.—Where 
a promise is to pay one’s own debt for a speci- 
fied sum on demand, no demand need be alleg- 
ed or proved.—First Nat. Bank of Waterloo v. 
Story, N. Y., 93 N. E. 940. 

4. Adverse Possession—Possession by Sur- 
viving Widow.—The possession by a widow of 
the real estate of her deceased husband is not 
adverse possession to the heirs, who agreed 
that the widow should be permitted to remain 
on the land for life.—Williams v. Williams, Ala., 
54 So. 107. 

5. Attachment—Affidavit.—aAn affidavit in at- 
tachment cannot be made before a notary pub- 
lic who is the attorney for one of the parties. 
—Leavitt & Milroy Co. v. Rosenberg Bros. & 
Co., Ohio., 93 N. E. 904. 

6. Attorney’s Fees.—An attorney’s fee is 
recoverable in an action on an attachment bond, 








though it has not been previously paid by the 
obligee.—Bash v. Howald, Okla, 112 Pac. 1125. 


7. Attorney and Client—<Attorney’s Lien.— 
Under Rev. St., 1909, § 965, the burden is on an 
attorney suing to enforce an attorney’s lien, be- 
cause defendant settled with his client without 
the attorney’s written consent, to show that he 
did not consent.—Wolf v. United Rys. Co., of 
St. Louis, Mo., 133 S. W. 1172. 


8. Disbarment Proceedings.—Proceedings to 
disbar an attorney held not to involve his 
punishment; his exclusion merely annulling an 
extraordinary privilege conferred upon him.— 
In re Thatcher, Ohio, 93 N. E. 895. 





9. Auctions and Auctioneers—Contracts.—A 
sale of land at auction is not governed by the 
strict rules applicable to formal contracts made 
with deliberation after ample opportunity to 
investigate and inquire——Sohns v. Beavis, N. 
Y., 93 N. E. 9385. 

10. Bailment—Artisan’s Lien.—An _ artisan 
receiving skins to make up into garments has 
no general lien, but may hold the residue of 
any lot for all work done on that lot.In re 
Lindau, D. C., 183 Fed. 608. 


11. Bankruptcy—Construction of Statute. — 
Act. Cong. June 25, 1910, held not to repeal or 
alter Bankruptcy Act, § 64, nor change clause 
5 thereof, relating to priority of claims.—In 
re Lausman, D. C., 1838 Fed. 647. 

12. Discharge.—Under Bankr, Act July 1, 
1898, a claim for unliquidated uamages for 
breach of contract held released by a discharge 
in bankruptcy.—Jim Pearce & Co. v. Fisher, 
Ala., 54 So. 164. 

13. Equity Jurisdiction—Whatever equit- 
able jurisdiction is conferred upon the District 
Court by Bankr. Act July 1, 1898, is confined to 
controversies relating to a bankrupt estate, and 
within this limited area whether or not a bill 
in equity may be maintained must be tested 
by the ordinary rules that govern bills before 
any other tribunal.—Sessler v. Nemcof, D. C., 
183 Fed. 656. 


14, Exempt Property.—The abandonment 
by a bankrupt of his claim to exemption held 
to render void a levy by a creditor on a claim 
in which exemption was waived and leave the 
property levied on subject to administration in 
the bankruptcy proceedings for the benefit of 
all creditors.—In re Baughman, D. C., 183 Fed. 
668. 

15. Intervention by Trustee.—A trustee in 
bankruptcy may obtain permission to intervene 
and prosecute a suit brought by the bankrupt 
before his adjudication——Weaver Mercantile 
Co. v. Thurmond, W. Va., 70 8. EB. 126. 

16. “Preferences.”—Nothing is within the 
purview of the provisions of Bankr. Act July 
1, 1898, relating to preferences, except with ref- 
erence to debts which may be proved for a 
dividend, but, on the other hand, anything which 
may be proved is within the purview of such 
provisions, whether or not strictly shadowed 
out by the words “creditor” and “debt,” as 
specially defined in the act or as reasonably 
understood.—Clarke v. Rogers, C. C. A., 183 Fed. 
518. 

17. Provable Debt.—Acceptance of money 
by a broker for purchase of stock held not the 
contracting of a debt while acting in a fiduciary 
capacity, which would not be affected by the 
broker’s discharge in bankruptcy, c. 541, § 17, 
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30 Stat. 550 (U. S. Comp. St. 1901, p. 3428).— 
Clarke v. Milliken, 127 N. Y. Supp. 339. 

18. Review of Proceedings by Judge.— 
Where no party in interest has asked that an 
order made by a referee in bankruptcy be cer- 
tified? to the District Court for review, it is 
not reviewable merely on a report by the ref- 
eree of his proceedings, including the order.— 
In re Kimmel, D. C., 183 Fed. 665. 

19. Rights of Bondholders in Bankrupt 
Corporation.—Holders of bonds of a bankrupt 
corporation, who had surrendered them under 
an agreement to exchange them for bonds of 
anewandlarger issue, which was designed to 
take the place of the first, held not estopped 
to claim their rights under the first mortgage, 
where the old bonds had not all been retired 
nor the old mortgage released when the bank- 
ruptcy intervened.—In re Times Pub. Co., D. C., 
183 Fed. 603. 


20. Sale of Real Estate——Where petitioner 
was decreed a lien on any funds in the hands 
of a trustee belonging to the bankrupt, peti- 
tioner’s consent to a sale of the bankrupt’s 
property by the trustee was not required.—In 
re Kronrot, D. C., 183 Fed. 653. 

21. Unrecorded Conditional Sale.—Where 
no creditor of a bankrupt had obtained a lien 
on a computing scale held by a bankrupt, under 
an unrecorded conditional contract of sale, the 
seller had a valid lien enforceable against the 
scale, or its proceeds in the hands of the bank- 
rupt’s trustee, notwithstanding Ky. St. § 496.— 
In re Lausman, D. C., 183 Fed. 647. 

22. Voidable Preferences.—A _ preferential 
payment of notes by bankrupts cannot be re- 
covered from an accommodation indorser of 
such notes under Bankruptcy Act July 1, 1898, 
where there is no evidence to show that such 
indorser advised or procured the payment, or 
even that he had knowledge of it until after 
it had been made.—Reber v. Shulman, C. C. A., 
183 Fed. 564. 

23. Banks and Banking—dAction for Deposit. 
—Deposit of money in a bank pending negotia- 
tion for purchase of land held to raise a trust, 
giving the chancery court jurisdiction of suit 
by depositor to recover the money.—Mitchell 
v. Bank of Indianola, Miss., 54 So. 87. 


24. Benefit Societies—Membership.—A team- 
ster for a brewery held disqualified for mem- 
bership in a benefit society whose by-laws made 
ineligible those engaged in the sale of liquors. 
—Supreme Tribe of Ben Hur v. Lennert, Ind., 
93 N. E. 869. 

25. Waiver of Proofs of Death—Where a 
mutual benefit association places its refusal to 
pay, on the ground that it is not liable at all, 
there is a-waiver of formal proof of death.— 
Mutual Life Industrial Ass’n. of Georgia v. 
Scott, Ala., 54 So. 182. 

26. Bills and Notes—Assignment.—Where a 
note was bought and paid for by the heirs of 
@ deceased partner, the fact that the deceased 
partner’s administrator joined with the sur- 
viving partner in the assignment of the note 
did not make the assignment of the surviving 
partner ineffectual.—Millbank-Scampton Milling 
Co. v. Packwood, Mo.. 133 S. W. 667. 


27. Forgery.—Any material alteration of 
an instrument evidencing a pecuniary liability 
is a “forgery,” which the maker is not bound 
to anticipate and guard against.—Lanier v. 
Clarke, Tex., 133 S. W. 1093. 





























28. Form of Note.—A note payable to or- 
der, but with the name of the payee left blank, 
is valid—Roth v. Donnelly Grocery Co., Ga., 
70 S. E. 140. 


29. Cancellation of Instruments—Adequate 
Legal Remedy.—A mortgagor held not entitled 
to sue in equity to compel the surrender and 
cancellation of a mortgage; his legal remedy 
by suit to recover the property being adequate. 
—Hardeman v. Donaghey, Ala., 54 So. 172. 


30. Carriers—Bills of Lading.—A _ direction 
in a bill of lading to “notify” a named person 
shows that he is not intended as the consignee, 
—Atlantic Coast Line R. Co. v. Dahlberg Brok- 
erage Co., ala., 54 So. 168. 


31. Carriage of Goods.—If a carrier ex- 
pressly promised to receive and remove lum- 
ber tendered it for transportation by its next 
train, it would be bound to do so.—Central of 
Georgia Ry. Co. v. Sigma Lumber Co., Ala., 54 
So. 205. 


32. Connecting Carriers.—Connecting Car- 
riers employed by the initial carrier to con- 
tinue the transportation of the goods for de- 
livery become the agents of the initial carrier. 
—St. Louis Southwestern Ry. Co. v. Gramling, 
Ark., 133 S. W. 1129. 

33. Injury to Passenger.—Where a person 
with a right to transportation upon one of a 
street railway’s cars by mistake enters another, 
he must be treated as a passenger with re- 
spect to his safety while on it.—Butler v. Wil- 
mington City Ry. Co., Del., 78 Atl. 871. 

34. State Regulation.—State held to have 
power to establish board or commission to fix 
rates for transportation of passengers and 
freight on railroads wholly within its borders. 
—Chapman & Dewey Land Co. v. Jonesboro, L. 
Cc. & E. R. Co., Ark., 133 S. ‘W. 1119. 

35. Champerty and Maintenance—Partition 
Sale-—A sale under a decree of the probate 
court for division between the heirs of the de- 
ceased owner is a judicial sale, and the fact 
that the property was at the time of the sale 
in the adverse possession of a third person 
does not invalidate the deed from the commis- 
sioner to the purchaser.—Williams v. Williams, 
Ala., 54 So. 107. 

36. Chattel Mortgages—Constructive Notice. 
—The recording of a mortgage on an unplant- 
ed crop executed before January ist of the year 
in which the crop is grown is at least construc- 
tive notice to a subsequent mortgagee.—Clem- 
mons, Powers & Co. v. Metcalf, Ala., 54 So..208. 

37. Commerce—License Tax.—To support the 
presumption that regulation was the purpose of 
a license tax, there must be provision for in- 
spection or control of the traffic to be affected. 
—Loh v. City of Macon, Ga., 70 S. E. 149. 

38. Constitutional Law—Equal Protection.— 
A corporation is a “person,” within Const. U. 
S. Amend, 14, prohibiting any state from deny- 
ing to any person within its jurisdiction the 
equal protection of the law.—Boone y. State, 
Ala., 54 So. 109. 


39. Contracts—Construction.—A court should 
lean against constructing contracts as void for 
uncertainty, though it cannot interpolate or 
eliminate material provisions in order to up- 
hold the contract.—Elmore, Quillian & Co. v. 
Parish Bros., Ala., 54 So. 203. 


40. Language of Contract.—A _ contract 
which excludes some remedy given by law 
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should be so definite and positive in its terms 
as to show the clear intention of the parties so 
to do.—Strauss v. Yeager, Ind., 93 N. E. 877. 


41. Validity.—To create a contract, there 
must be a reciprocal assent in the minds of the 
parties to the same thing in the same sense. 
—Strong & Trowbridge Co. v. H. Baars & Co., 
Fla., 54 So. 92. 


42. Corporations—Due Process of Law.—The 
business of a surety company engaged in fur- 
nishing bonds, undertakings, etc., is not one af- 
fected by any public interest nor a monopoly, 
but is purely a private business, and a state 
has no power to prescribe rates to be charged 
by such corporations.—American Surety Co. of 
New York v. Shallenberger, C. C., 183 Fed. 636. 


43. Regulations.—Where a corporation and 
its property are affected by a public use, the 
Legislature may at any time make specific the 
duties clearly implied.from the act of incorpor- 
ation, and fix the rates for the services render- 
ed.—Great Falls Power Co. v. Webb, Tenn., 133 
S. W. 1105. 

44. Sale of Assets.—Where a sale of a cor- 
poration’s assets has been carried by the vote 
of the purchasing corporation against the pro- 
test of all of the stock except its own, the sale 
may be void as a matter of law.—Binney v. 
Cumberland Ely Copper Co., C. C., 183 Fed. 
650. 


45. Sale of Corporate Stock.—Where cor- 
porate stock was sold under a written contract 
containing certain conditions, a voluntary pay- 
ment of a part of the price before it was due 
is not a sufficient consideration for a modifica- 
tion of the contract.—Beeson v. Wright, Cal., 
112 Pac. 1091. 














46. Courts—Decisions of Federal Supreme 
Courts.—The courts of a state will follow the 
decisions of the federal supreme court on fed- 
eral questions, but as to other questions they 
will depart therefrom when contrary to the 
great weight of authority or to logic and rea- 
son.—Alford v. State, Ala., 54 So. 213. 


47. Federal Decision.—The decisions of 
the federal supreme court on the construction 
of federal statutes relating to the location of 
mining claims are conclusive on state courts. 
Street v. Delta Mining Co., Mont., 112 Pac. 
701. 

48. Criminal Law—Former Jeopardy.—That 
accused has been convicted of violating an or- 
dinance forbidding keeping open doors on Sun- 
day held no bar to a prosecution for violating 
an ordinance against doing a “near beer” busi- 
ness without a license.—Cohen y. City of At- 
lanta, Ga. 70 S. E. 140. 


49. Instructions.—Where a federal judge 
states his opinion on the facts to the jury in 
a criminal case, it is the preferable practice to 
do so after the case has been argued by coun- 
sel, rather than with the instructions on the 
law precedine the argument, and it is not ob- 
jectionable to state such opinion, properly 
guarded after the jury has considered the case 
and announced their inability to agree.—United 
States v. Foster, D. C., 183 Fed. 626. 

50. Offense Committed in Two Counties.— 
Where a crime is committed partly in one 
county and partly in another, the first of the 

















counties which prosecutes has jurisdiction.— 
Murray v. State, Miss., 54 So. 72. 

51. Damages—Exemplary Damages.—$1,500 is 
not excessive as exemplary damages for wrong- 
fully obtaining $800 certificates of deposit, af- 
ter inducing the owner to drink intoxicants.— 
Summers v. Keller, Mo., 133 S. W. 1180. 


52. Dedication—Use of Property.—Where an 
owner dedicates land to the public for a par- 
ticular use, specifying the use and imposing 
restricuons, if the dedication is accepted, the 
land cannot be applied to any other use nor the 
restrictions disregarded.—South Park Com’rs. v. 
Montgomery Ward & Co., Ill., 93 N. E. 910. 


53. Dower—Property Subject.—The widow of 
a purchase-money mortgagor held dowable 
only in the surplus remaining after satisfying 
the mortgage.—Nichols v. French, Ohio, 93 N. 
E. 897. 


54. Ejectment—Mortgage.—In foreclosure, 
failure of the mortgagee to give notice of the 
sale prescribed in the mortgage held to con- 
stitute a defense in ejectment by the purchaser. 
—Meador v. Johnson, Okl., 1120 Pac. 1121. 

55. Emi t D i Public Use.—In exer- 
cising the right of eminent domain, the Legis- 
lature is restricted by the requirements that the 
use shall be public and lawful, and not abused 
to the injury of well-recognized private rights, 
and its action in such respect are subject to 
court review.—South Park Com’rs. v. Montgom- 
ery Ward & Co., Ill, 93 N. E. 910. 


56. Public Use.—The mere possession of 
incidental charter powers to engage in private 
enterprises held not to deprive a corporation of 
the right of eminent domain given it to effectu- 
ate its public purposes.—Great Falls Power Co. 
v. Webb, Tenn., 133 S. W. 1105. 


57. Equity—Multifariousness.—Where a bill 
to quiet title shows that all the defendants 
claim an interest in all the land, the subject- 
matter of the suit, the bill is not multifarious. 
—White v. Cotner, Ala., 54 So. 114, 


58. Eseape—Aiding.—To authorize conviction 
of aiding a prisoner to escape, the evidence 
must show that the prisoner was in the act of 
escaping and that accused knowingly assisted 
him.—Harvey v. State, Ga., 70 S. E. 141. 


59. Evidence—Comparison of Handwritings.— 
The execution of a contested paper and the 
genvineness of the signature may be establish- 
ed by comgnners with other writings proved 
or admitted to be genuine.—Paulk v. Creech, 
Ga., 79 S. E. 145. . 

60. Judicial Notice.—-The supreme _ court 
cannot take judicial notice of the weight of a 
“bale” of cotton.—Elmore, Quillian & Co. v. 
Parish Bros., Ala., 54 So. 203. 


61. Law of Sister State.—An expert called 
to prove as a fact the law of a sister state may 
testify only to what the law of the sister state 
is, and he cannot apply that law to the facts 
in controversy.—Jenness v. Simpson, Vt., 78 
Atl. 886 

62. Varying Contracts.—It is presumed 
that the whole contract of the partiés to a 
contract for the sale and purchase of real es- 
tate is embodied in the written instrument, and 
parol testimony to establish another agreement 
is Se v. Laurie, Tex., 133 
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63. Exchange of Property—Right to Rely 
Upon Representations.—That persons contract- 
ing to exchange land for hotel property ex- 
amined the hotel did not put them on notice 
concerning its earnings as affecting their right 
to rescind the contract for fraudulent misre- 
nn ae v. Ryan, Wash., 112 
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64. Executors and Administrators—Claims 
Barred by Limitations.—An administrator can- 
not charge the estate by acknowledging a debt 
of decedent barred by limitations; it being his 
duty to plead the statute.—Vinson vy. Whitfield, 
Tex., 133 S. W. 1095. 


65. Deposits in Solvent Bank.—An admin- 
istrator is properly credited with money de- 
posited in a solvent bank and subsequently lost 
by its unexpected failure—Succession of Ber- 
trand, La.. 54 So. 127. 


66. False Imprisonment—lIncompetent Ward. 
—An incompetent’s committee can maintain an 
action for false imprisonment for an unlawful 
taking of the ward from his custody, or the 
custody of those with whom he has placed him. 
—Barker v. Washburn, N. Y., 93 N. E. 958. 


67. Federal Courts—Jurisdiction.—The ques- 
tion of the jurisdiction of a circuit court, when 
not the sole question determined, is review- 
able by the Circuit Court of Appeals, on a writ 
of error bringing up the whole case.—Meeker 
v. Lehigh Valley R. Co., C. C. A.,.183 Fed. 548. 


68. Fire Insurance—Increase of Hazard.—A 
single effort by an unknown person to set fire 
to property covered by a fire policy held not 
within a stipulation of the policy.—Williams- 
burgh City Fire Ins. Co. v. Weeks Drug Co., 
Tex., 133 S. W. 1097. 


69. Frauds, Statute Of—Note of Another.— 
An oral promise to pay the note of another 
held unenforceable under the statute of frauds. 
—Beeson v. Wright, Cal., 112 Pac. 1091. 

70.——Requisites.—The complaint in an ac- 
tion on an express contract, good at common 
law before the statute of frauds, need not ‘aver 
that the contract is in ;writing.—City of Ensley 
v. J. E. Hollingsworth & Co., Ala., 54 So. 95. 

71. Fraudulent Conveyances—Intent.—A con- 
veyance at a fair price to pay a bona fide debt 
is unaffected by the grantor’s fraudulent in- 
tent.—Savage v. Milum, Ala., 54 So. 180. 

72. Gaming—Right to Recover Money.—At 
common law, money won in gaming could be 
recovered if the winner obtained it by drug- 
ging or intoxicating Ashe loser.—Summers v. 
Keller, Mo., 133 S. W. 1180. 


73. Gas—Care Required.—A gas company, 
which failed to act with reasonable promptness 
in shutting off the gas from a house when re- 
quested and advised that gas was escaping 
therein and causing serious danger to the in- 
mates, held liable for an injury to an occupant 
of the house from a subsequent explosion.— 
Memphis Consol. Gas & Electric Co. v. Creigh- 
ton, C. C. A., 183 Fed. 552. 

74. Highways—Establishment.—To establish 
a public road by prescription, it must be shown, 
in addition to a continuous user for 20 years, 
that the use was as a matter of right and not 
by permission, and mere user without proof 
that the use was adverse under a claim of 
right does not show establishment by prescrip- 
tion.— Merchant v. Markham, Ala., 54 So. 236. 


75. Homicide—Excusable Homicide. — The 
fact that a husband and wife live in the same 
house does not deprive either of the right to 
stop there and defend against the attack of 
oe other.—Hutcherson v. State, Ala. 54 So. 
119. 





76. Premeditation.—A design which pre- 
ecedes the killing long enough to allow reflec- 
tion on whether to kill or not, and for the 
formation of a definite purpose to kill, may be 
a deliberate and premeditated design to kill.— 
People v. Chiaro, N. Y., 93 N. E. 931. 

77. Husband and Wife—Alienation of Affec- 
tion.—The gist of an action for the alienation 
of the affections of a wife is the loss of con- 
sortium.—Jenness v. Simpson, Vt., 78 Atl. 886. 

78. Community Property.—Where surviv- 
ing husband allows community property to be 
sold for taxes and, within the year for redemp- 
tion, buys it from the tax purchaser, the claims 
of the heirs of the wife cannot be enforced 
against caren pg purchasers from the hus- 
band.—Wéashington y. Filer, La., 54 So. 128. 

79.——Rights of Wife.—A married woman 
cannot appeal from a judgment without the 
authorization of her husband.—Succession of 
Honore, La., 54 So. 135. 











80. Insurance — Variance.— Where plaintiff 
alleged notice of injury to insurance company, 
and the evidence showed waiver of notice, the 
variance was fatal.—McLeod vy. Travelers’ Ins. 
Co., Ga., 70 S. E. 157. s 

81. Intoxicating Liquors—Licenses.—The re- 
vocation of a licensee to sell intoxicants for 
legal cause without repaying to the licensee 
any part of the lisensee fee infringes no con- 
stitutional right of the licensee.—State v. Bur- 
lington Drug Co., Vt., 78 Atl. 882. 

82. Principals and Accessories.—All per- 
sons engaged in an unlawful sale of liquor are 
indictable as principals.—Merrill v. State, Ind., 
93 N. E. 857. 

83. Sales.—Where one purchased liquor, in 
violation of law, through the agency of an- 











other, held, that it was_a sale to the party 
furnishing the money.—Wade vy. State, Ala, 
54 So. 171. 

84, Search Warrant.—Though a_ search 





warrant for intoxicating liquor is issued upon 
an affidavit made by a non-resident under an 
assumed name, the warrant cannot on that ac- 


count be quashed.—Toole v. State, Ala., 54 So. 
85. Judgment—Subjects.—The law knows 
no such judgment as one against the “goods 


and estate” of a person named.—Mayberry v. 
Sprague, Mass., 93 N. E. 925. 

86. Jury—Federal Constitution.—The provi- 
sion in the federal constitution guaranteeing 
the right to trial by jury does not apply to 
trials in state courts under state constitutions 
and statutes.—Alford v. State, Ala., 54 So. 213. 

87. Landlord and Tenant—Husband and 
Wife—A wife held not a sub-tenant of her 
husband who leased a store in his own name 
and ran a business there with his wife’s goods. 
—Samuel Gans Co. v. Tyson, Ala., 54 So. 237. 

88. Landlord’s Title—A tenant may show 
that the landlord’s title has expired by limita- 
tion or by operation of law after the beginning 
of his tenancy.—Welchi v. Johnson, Okla., 112 





Pac. 989 

89. Lease.—A lease of a saloon binding the 
lessor not to lease other property in the same 
street for the same business is not invalid, as 
a combination in restraint of trade, ete.— 
Wheatley v. Kollaer, Tex., 133 S. W. 903. 

90. Mistake.—The mutual mistake on 
which a lease was executed held not only one 
but for which the lessee would not have ex- 
ecuted it, but also to go to the essence of the 
contract, so as to entitle him to rescind.—Han- 
nah vy. Steinman, Cal., 112 Pac. 1094. 

91. Right of Tenant to Remove Property.— 
A tenant of land for a year held authorized, 
after the termination of the year, to take away 
within a reasonable time a crop which stood 
matured at the termination of the vear.—Opper- 
man vy. Littlejohn. Miss., 54 So. 77. 

92, Larceny—Elements.—Knowledge that the 
act is wrong and intent to injure by depriv- 
ing the owner of his property are essential to 
larceny.—Summers vy. Keller, Mo., 133. S. W. 











1180. 
93. Libel and Slander—-Request by Person 
Libeled.—A newspaper company was not 


chargeable with any damage resulting from the 
publication of a retraction at the request of 
one libeled by an article previously published.— 
te a Times Co. v. Lancaster, Ky., 133 S. 


94. Life Insurance—Non-Payment of Assess- 
ment.—Acceptance of assessments by the sec- 
retary of a life insurance company after for- 
feiture for non-payment of assessment held not 
to bind the company so as to waive insured’s 
failure to pass a satisfactory medical examina- 
tion upon his application for reinstatement.— 
Conway v. Minnesota Mut. Life Ins. Co., Wash., 
112 Pac. 1106. 

95. Logs and Logging—Sales.—Where time 
was not of the essence of the contract of sale, 
subsequent acts of parties held not to require a 
more prompt delivery than that called for by 
the contract.—Salinas Valley Lumber Co. v. 
Magne-Silica Co., Cal., 112 Pac. 1089. 

96. Mandamus—Permanent Relief.—There is 
no more objection to a court of law granting 
permanent relief by mandamus than there is 
to a court of equity granting a mandatory in- 








in- 
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junction.—State v. Milwaukee Electric Ry. & 
Light Co., Wis., 129 N. W. 623. 


97. Marriage—Evidence.—That a person had 
a spouse living might be considered as_ tending 
to show that a marriage was not valid, but it 
is not-sufficient to impeach the fact of a cere- 
monial marriage.—Clayton v. Haywood, Tex., 
133 S. W. 1082. 

98. Master and Servant—Defective Materials. 
—Master, setting apart specific material for a 
scaffold, must see that it is free from defects, 
and the workmen may assume that it is rea- 
sonably suitable-—Lee v. H. N. Leighton Co., 
Minn., 129 N. W. 767. 

99. Injury to Servant.—An _ insufficient 
warning by a master to a servant is, in legal 
effect, equivalent to no warning.—Fidelity Trust 
‘Co. v. Wisconsin Iron & Wire Works, Wis., 129 
N. W. 615. 

100. Injury to Servant.—The law does not 
permit an employer to take any chances as to 
the safety of his employees.—Brown v. Sharp- 
houser Contracting Co., Cal., 112 Pac. 874. 

101. Injury to Servant.—Corporate employ- 
er held not liable for injuries to new employee 
inflicted by officer and employees in attempting 
to initiate him.—Medlin Milling Co. v. Bout- 
well, Tex., 183 S. W. 1042. 

102. Mines and Minerals—Adverse Posses- 
sion.—Deed of mineral rights by persons in 
adverse possession held not an abandonment 
of possession in favor of owner of legal title.— 
Black Warrior Coal Co. v. West, Ala., 54 So. 











103. Mortgages—Foreclosure.—If a foreclos- 
ure sale en masse is made with fraudulent in- 
tent, resulting in a sale for much less than it 
would have brought if sold in separate tracts, 
the sale will be set aside.—Meador v. Johnson, 
Okla., 112 Pac. 1121. : 

104, Foreclosure.—In a suit to reform a 
trust deed and to foreclose it as reformed, an 
answer in the nature of a cross-bill for an ac- 
counting, and denying the indebtedness as al- 
leged, held not demurrable-—Wood v. Myer, 
Miss., 54 So. 73. 


105. Municipal Corporations — Automobile 
Races.—A city authorizing the use of a boule- 
vard for an automobile contest without author- 
ity held not liable in the absence of proof of 
negligence for the kiling of a spectator volun- 
tarily witnessing the races.—Bogart v. City of 
New York, N. Y., 93 N. E. 987. 

106. Street Improvements)—A taxpayer 
need not tender the amount which in his judg- 
ment his property is benefited by a street im- 
provement as a condition to suing to restrain 
a void assessment.—City and County of Denver 
v. State Inv. Co., Colo., 112 Pac. 789. 

107. Negligence — Imputable Negligence.— 
Where one was injured through the negligence 
of a person with whom he was riding as guest 
and of a third person, the negligence of the 
driver was not imputable to him who exercised 
ue care.—Littlefield v. Gilman, Mass., 93 N. E. 











108. Instructions.—A charge to the jury in 
an action for injuries at a railroad crossing, 
which purports to define “willful, wanton, or in- 
tentional negligence,” must contain the con- 
stituents properly applied to each of the alter- 
natives.—Louisville & N. R. Co. v. Calvert, Ala., 
54 So. 184. 

109. Nuisance—Persons Entitled to Sue.— 
One in possession of real property, though not 
owner of the fee, may recover against one who 
operates a trip hammer nearby, the jar and con- 
cussion from which renders the possession less 
beneficial—Brink v. Moeschl Edwards Corru- 
gating Co., Ky., 133 S. W. 1147. 

110. Officers—Compensation.—When a de facto 
officer is in the possession of an office under 
color of right, one claiming to be the de jure 
officer cannot sue for the salary or fees of the 
office without first establishing his right to the 
office by quo -warranto.—Leonard y. City of 
Terre Haute, Ind., 93 N. EB. 872. 

111. Partition—Sale or Division.—A sale for 
partition will not be ordered, unless an equal 
division cannot be made in kind, or a sale of 
the land will better pe reg the interests of all 
parties.—Shorter v. Lesser, Miss., 54 So. 155. 





112. Partnership—Actions By.—A partnership 
cannot in absence of statute sue in the firm 
name, but must in the names of the individual 
partners, and the addition of the firm name to 
those of the partners does not make the action 
one by the firm, being merely descriptive of 
the persons suing.—Long v. Kansas City, M. & 
B. R. Co., Ala., 54 So. 62. 

113. Principal and Surety—Liability.—Where 
stockholders of a corporation guaranteed its 
obligations to a bank, within certain limits, 
would be paid on demand, a demand against 
the guarantors was essential to a right of ac- 
tion on the guaranty.—First Nat. Bank of 
Waterloo vy. Story, N. Y¥., 98 N. E. 940. 

114. Signatures.—The principal to a stat- 
utory bond must be a party thereto while the 
person in whose behalf a statutory undertaking 
is executed need not be party to it.—Deer 
Lodge County v. United States Fidelity & Guar- 
anty Co. of Baltimore, Md., Mont., 112 Pac. 1060. 

115. Quieting Title—Cloid oon _  Title—A 
mortgagor who has paid the mortgage debt 
cannot maintain a bill to cancel the mortgage 
as a cloud upon her title, if she is not in pcs- 
session of thé mortgaged property when the 
action is brought.—Hardeman v. Donaghey, Ala., 
54 So. 172. 

116. Persons Entitled to Relief.—An action 
to quiet title cannot be maintained by the hold- 
er of an equitable title against one holding the 
legal title.—Los Angeles County v. Hannon, 
Cal., 112 Pac. 878. 

117. Quo Warranto—Nature of Remedy.— 
The remedy by information in the nature of 
quo warranto held subject for the exercise of a 
sound judicial discretion.—People v. Lease, IIL, 
93 N. E. 783. 








118. Railroads — Care Required.—Railroad 
company and traveler are bound to exercise the 
same degree of care to avoid injury at a railroad 
crossing, which care increases in proportion to 
the degree of danger.—Philadelphia, B. & W. 
R. Co. v. Buchanan, Del., 78 Atl. 776. 

119. Duty to Fence Tracks.—A _ railroad 
company held not liable for injuries to stock 
on the right of way, in the absence of proof 
of negligence in the operation of trains.—-Illi- 
nois Cent. R. Co. v. Clogston, Miss., 54 So. 76. 

120. Duty Toward Intoxicated Passenger. 
—A carrier, which by collecting fare from a 
person known to be intoxicated accepts him 
as a passenger, is bound to exercise reasonable 
care for his safety having reference to his 
known condition.—Donovan y. Greentield & T. 
F. St. Ry. Co., C. C. A., 183 Fed. 526. 

121. Fences.—The statutes requiring rail- 
road companies to fence their tracks is to keep 
stock off the track, as well as to keep them 
from trespassing on adjoinin fields.—Berk- 
bigler v. Cape Girardeau & C. R. Co., Mo., 133 
S. W. 1170. 














122. Injuries at Crossing.—In a complaint 
against a railroad company for injuries at a 
crossing, the allegation that plaintiff's peril was 
“apparent to the servants or agents of de- 
fendant” held not equivalent to an allegation 
that said servants knew of the peril of the 
plaintiff.—Louisville & N. R. Co. v. Calvert, Ala., 
54 So. 184. . 

123. Invitation Extended for Crossing Cars. 
—A railroad brakeman has no implied author- 
ity to invite a pedestrian to climb over cars 
obstructing a crossing.—Westbrook v. Kansas 

ity, M. & B. R. Co., Ala., 54 So. 231. 

124.——Operation of Telegraph Lines.—The 
operation of telegraph and telephone lines and 
necessary instruments is an incident to the 
operation of railroads.—City of Logansport v. 
Smith, Ind., 93 N. E. 883. 

125. Safety Appliances Statutes.—The duty 
of railroads engaged in interstate commerce 
to comply with the statutes in regard to safety 
appliances is absolute, and in suits by the 

nited States for penalties thereunder, where 
the failure to comply with the statutory re- 
quirements is clearly proved, no excuses are 
sufficient to constitute a defense, and it is not 
error for the court to direct a verdict for the 
es ne H. & S. A. R. Co. v. United 

tates, C. C. A., 183 Fed. 579. 


126. Receivers—Remedy of Conditional Sell- 
er.—Where goods are conditionally sold, the 
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seller retaining title until payment and the right 
to retake possession on default of payment, the 
seller may assert title against the receiver on 
the buyer’s insolvency or waive that right, and 
come in under a general creditor’s claim.—Sum- 
ner Iron Works v. Wolten, Wash., 112 Pac. 1109. 

127. Tenants in Common.—A tenant in 
common pending a partition suit against a co- 
tenant held entitled to the appointment of a 
receiver.—Hodgin v. Hodgin, Ind., 93 N. E. 849. 

128. Release—Release of One Joint Tort Fea- 
sor.—An agreement by one libeled by an article 
in defendant newspaper not to sue the corre- 
spondent, at whose instance the article was 
published, in consideration of the latter having 
a retraction published, held not to prevent an 
action against defendant.—Louisville Times Co. 
v. Lancaster, Ky.,, 133 S. W., 1155. 

129. Replevin—Pleading.—Where a petition 
is filed in replevin, it determines whether a 
eause of action has been stated and is not 
affected by defects in the affidavit or bond.— 
Jantzen v. Emanuel German Baptist Church, 
Okla., 112 Pac. 1127. 

130. Sales—Executory Contracts.—Every ex- 
ecutory contract of sale must definitely fix the 
price or provide some method for ascertaining 
it, in order to be enforceable.—Elmore, (Quillian 
& Co. v. Parish Bros., Ala., 54 So. 203. 


131. Rescission.—A buyer under an ex- 
press or implied warranty who seeks to rescind 
held required within a reasonable time to re- 
turn or offer to return the goods.—First Nat. 
Bank of Chicago v. Mineral Wells & L. P. St. 
Ry. Co., Tex., 133 S. W. 1099. 

132. Tender of Delivery.—Where the sell- 
ers offered to deliver goods bought at the buy- 
ers’ place of business, and the buyers declined 
the offer, the sellers were not bound actually to 
carry the goods there.—W. M. Scott & Co. v. At- 
lanta Wood & Iron Novelty Works, Ga., 70 S. 
E. 142. 

133. Specific Performance—Contracts' En- 
forceable.—One purchasing lands under an ex- 
ecutory contract to convey held not entitled to 
compel specific performance of the agreement; 
the land being stete school land, and the 
agreement being collusive for the purpose of 
defrauding the state.—Purington v. Brown, Tex., 
133 S. W. 1080. 

134. Improvements.—When a_ parol pur- 
chaser has been fully compensated for his im- 
provements or has gained more by his pos- 
session than he has expended in improvements, 
such improvements will not avail him as a 
ground for specific performance.—Cook v. Er- 
win, Tex., 133 S. W. 897. 


135. Statutes—Construction.—Statutes must 
be construed according to the natural, obvious, 
and popular meaning of their language.—Hem- 
mingson v. Carbon Hill Coal Co., Wash., 112 
Pac. 1111. 


136. Street Railroads—Frightening Animals. 
—Those in charge of a street car are guilty of 
negligence in doing anything which increases 
the terror of a frightened horse.—Owensboro 
City R. Co. v. Wall, Ky., 133 S. W. 1145. 


137. Frightening Animals.—A_ street rail- 
Way company is not liable for injuries to the 
occupants of a vehicie, by the horse becoming 
frightened at the approach of a car, in the ab- 
sence of a showing of wanton or malicious 
disregard for their safety by the motorman.— 
_—* Electric Ry. Co. v. Folz, Ind., 93 N. 

. 866 


138. Taxation—Corporate Shares and Capital 
Stock.—For purposes of taxation, the capital 
stock of a corporation and the shares held by 
stockholders are separate distinct entities.— 
— Cemetery Co. v. Tarrant, Ala., 54 So. 




















139. Double Taxation.—The taxation of 
both the capital stock and property of a cor- 
poration and of the shares of its stock is dou- 
ble taxation, in contravention to the Constitu- 
tion.—Dallas County v. Home Fire Ins. Co., 
Ark., 133 S. yw. 1113. 


140. Telegraphs and Telephones—Damages 
for Delaved Message.—On delay of a telegram 
announcing death, held that addressee could 
recover damages for mental anguish resulting 
from her inability to attend the burial.—Smith 





v. Postal Telegraph-Cable Co. of Texas, Tex., 
133 S. W. 1041. 


141. Trespass—Criminal Liability—In order 
to constitute the offense of trespass after warn- 
ing, it is necessary to show that the warning 
was given by the person in possession, or his 
duly authorized agent.—Woodruff v. State, Ala., 
54 So. 240. 

142. *Trial—Directed Verdict—Where both 
parties ask for a directed verdict, neither can 
complain that the court erred in directing a 
verdict, though the losing party may except 
that the verdict directed was erroneous.—Mims 
v. Johnson, Ga., 70 S. E. 139. 

143. General Verdict.—A general verdict 
cannot be disturbed by answers to special in- 
terrogatories unless they are in irreconcilable 
conflict with the general verdict.—City of Lo- 
gansport v. Smith, Ind., 93 N. E. 883. 


144. Trusts—Acts of Trustees.—One occupy- 
ing a trust relation cannot place himself in a 
position which will subject him to conflicting 
duties or expose him to the temptation of act- 
ine contrary to the interest of the party to 
whom he owes a duty.—City of Chicago v. Tri- 
bune Co., Ill., 93 N. E. 757. 

145. Notes by Trustee.—aA trustee, giving a 
note as such for borrowed money, being indi- 
vidually liable thereon, has «a remedy over 
against the trust estate, of which the note- 
holder can avail himself, if the trustee was au- 
thorized to borrow.—Dunham v. Blood, Mass., 
93 N. E. 804 


146. Resulting Trusts.—The rule that ev- 
ery element essential to the existence or cre- 
ation of a resulting trust in any given case 
must be shown grows out of the policy pursued 
under the statute of frauds, and its enforcement 
is essential to secure the enjoyment of real 
so v. Kjolseth, S D., 

. ve. 














147. Usury—Persons Entitled to Assert.— 
Since the plea of usury is personal to the one 
alleging it, one acknowledging and agreeing 
to pay a usurious note barred by limitations 
could only claim the advantage of the usury 
law from the time she agreed to pay the note; 
her agreement being a new promise.—Vinson 
v. Whitfield, Tex., 133 S. W. 1095. 


148. Vendor and Purchaser—Foreclosure of 
Land Contract.—Where a foreclosure decree pro- 
vides for the sale of the land, it is no personal 
liability against the defendant until after the 
land is sold and the deficiency is reported, and 
subsequent proceedings are taken to secure a 
deficiency decree.—Kelly v. Gaukler, Mich., 
129 N. W. 703. 

149 Title of Vendor.—Tendor of merchant- 
able title held condition precedent to enforce- 
ment of demand for purchase money for land 
under contract which must be dealt with as an 
entirety.—Strauss v. Yeager, Ind., 93 N. E. 877. 

150. Unrecorded Contracts.—Knowledge of 
an unrecorded contract affecting immovables 
does not affect the rights of a third person ac- 
quiring the property on the faith of the record- 
ed title—Sorrel v. Hardy, La., 54 So. 122. 

151. Waters and Water Courses—Res_ Ipsa 
Loquitur.—If an artificial water tank bursts 
and the escaping water injures the property of 
an adjoining proprietor, negligence will. be pre- 
sumed.—Weaver Mercantile Co. v. Thurmond, 
W. Va., 70 S. E. 126. 


152. Water Companies.—A water company 
can require a consumer to so apply water as 
not to menace the safety, stability or useful- 
ness of the system, nor injuriously affect other 
consumers.—Kimball v. Northeast Harbor Wa- 
ter Co., Me., 78 Atl. 865. 

153. Wilis—Attestation.—Where a will offer- 
ed for probate contains a formal attestation 
clause, the burden of proof is thereby thrown 
upon the contestant.—Bloom v. Terwilliger, N. 
J., 78 Atl. 742. 

154. Work and Labor—Services of Child.—A 
promise by a parent to pay for services by a 
child in the household is not implied from the 
rendition of the services, nor does the fact 
that the child lives, boards and works for the 
parents after becoming of age entitle it to pay 
for such services.—Danyew v. Powers’ Estate, 
Vt., 78 Atl. 785. 














